
 

 

 
   

Colorado Court Rules 

The Colorado Rules of Civil Procedure For Courts of 
Record in Colorado 

Chapter 4. Disclosure and Discovery 

As amended through Rule Change 2015(5) effective July 
1, 2015 

Rule 26. General Provisions Governing Discovery; 
Duty of Disclosure [Effective until July 1, 2015] 

(a) 

 Required Disclosures; Methods to Discover 
Additional Matter. 

 Unless otherwise ordered by the court or stipulated by the 
parties, provisions of this Rule shall not apply to domestic 
relations, juvenile, mental health, probate, water law, 
forcible entry and detainer, C.R.C.P. 120, or other 
expedited proceedings.  

(1) 

 Disclosures. Except to the extent otherwise directed by 
the court, a party shall, without awaiting a discovery 
request, provide to other parties the following information, 
whether or not supportive of the disclosing party's claims 
or defenses:  

(A) 

 Thethe name and, if known, the address and telephone 
number of each individual likely to have discoverable 
information relevant to disputed facts alleged with 
particularity in the pleadings, identifying who the person 
is and the subjects of the informationthe claims and 
defenses of any party and a brief description of the specific 
information that each such individual is known or believed 
to possess;  

(B) 

 Aa listing, together with a copy of, or a description by 
category, of the subject matter and location of, all 
documents, data compilations, and tangible things in the 
possession, custody, or control of the party that are 
relevant to disputed facts alleged with particularity in the 
pleadings the claims and defenses of any party, making 
available for inspection and copying thesuchthe 
documents orand other evidentiary material, not privileged 
or protected from disclosure, as though a request for 
production of those documents had been served pursuant 
to C.R.C.P. 34;  

 

(C) 

 Aa description of the categories of damages sought and a 
computation of any category of economic damages 
claimed by the disclosing party, making available for 
inspection and copying pursuant to C.R.C.P. 34 the 
documents or other evidentiary material relevant to the 
damages sought, not privileged or protected from 
disclosure, as though a request for production of those 
documents had been served pursuant to C.R.C.P. 34; and  

(D) 

 Anyany insurance agreement under which any person 
carrying on an insurance business may be liable to satisfy 
part or all of a judgment which may be entered in the 
action or to indemnify or reimburse for payments made to 
satisfy the judgment, making such agreement available for 
inspection and copying pursuant to C.R.C.P. 34.  

 The timing of disclosuresDisclosures shall be served 
within 3528 days after the case is at issue as defined in 
C.R.C.P. 16(b)(1). A party shall make the required 
disclosures based on the information then known and 
reasonably available to the party and is not excused from 
making such disclosures because the party has not 
completed investigation of the case or because the party 
challenges the sufficiency of another party's 
disclosuresdisclosure or because another party has not 
made the required disclosures. Parties shall make these 
disclosures in good faith and may not object to the 
adequacy of the disclosures until the case management 
conference pursuant to C.R.C.P. 16(d).  

(2) 

 Disclosure of Expert Testimony. 

(A) 

 In addition to the disclosures required by subsection 
(a)(1) of this Rule, a party shall disclose to other parties the 
identity of any person who may present evidence at trial, 
pursuant to Rules  702,  703, or  705 of the Colorado 
Rules of Evidence together with an identification of the 
person's fields of expertise.  

(B) 

 Except as otherwise stipulated or directed by the court, 
this disclosure shall:  

(I) 

Retained Experts With respect to a witness who is 
retained or specially employed to provide expert 
testimony, or whose duties as an employee of the party 
regularly involve giving expert testimony, be 



 

 

accompaniedthe disclosure shall be made by a written 
report or summary. The report or summary shall 
containinclude: 

(a) a complete statement of all opinions to be expressed 
and the basis and reasons therefor;  

(b) a list of the data or other information considered by the 
witness in forming the opinions;  

(c) references to literature that may be used during the 
witness's testimony;  

(d) copies of any exhibits to be used as a summary of or 
support for the opinions; 

(e) the qualifications of the witness, including a list of all 
publications authored by the witness within the preceding 
ten years; the compensation 

(f) fee agreement or schedule for the study, preparation 
and testimony; and 

(g) an itemization of the fees incurred and the time spent 
on the case, which shall be supplemented 14 days prior to 
the first day of trial; and  

(h) a listing of any other cases in which the witness has 
testified as an expert at trial or by deposition within the 
preceding four years. In addition, if a report is issued by 
the expert it shall be provided.  

The witness's direct testimony shall be limited to matters 
disclosed in detail in the report. 

(II) 

Other Experts. With respect to a party or witness who 
may be called to provide expert testimony but is not 
retained or specially employed within the description 
contained in subsection (a)(2)(B)(I) above, the disclosure 
shall be made by a written report or summary shall contain 
the qualifications of the witness and a complete statement 
describing the substancestatement that shall include 

(a) a complete description of all opinions to be expressed 
and the basis and reasons therefor;  

 (b) a list of the qualifications of the witness; and  

(c) copies of any exhibits to be used as a summary of or 
support for the opinions. If the report has been prepared by 
the witness, it shall be signed by the witness.  

If the witness does not prepare a written report, the party's 
lawyer or the party, if selfrepresented, may prepare a 
statement and shall sign it. The witness's direct testimony 
expressing an expert opinion shall be limited to matters 
disclosed in detail in the report or statement.  

(C) 

 Unless otherwise provided in the Case Management 
Order, the timing of the disclosures shall be as follows:  

(I) 

 The disclosure by a claiming party under a complaint, 
counterclaim, cross-claim or third-party claim shall be 
made at least 126 days (18 weeks) before the trial date.  

(II) 

 The disclosure by a defending party shall be made within 
28 days after service of the claiming party's disclosure, 
provided, however, that if the claiming party serves its 
disclosure earlier than required under subparagraph 
26(a)(2)(C)(I), the defending party is not required to serve 
its disclosures until 98 days (14 weeks) before the trial 
date.  

(III) 

 If the evidence is intended to contradict or rebut evidence 
on the same subject matter identified by another party 
under subparagraph (a)(2)(C)(II) of this Rule, such 
disclosure shall be made no later than 77 days (11 weeks) 
before the trial date.  

(3) 

 [There is no Colorado Rule - see instead C.R.C.P. 16(c).]  

(4) 

 Form of Disclosures; Filing. All disclosures pursuant to 
subparagraphs (a)(1) and (a)(2) of this Rule shall be made 
in writing, in a form pursuant to C.R.C.P. 10, signed 
pursuant to C.R.C.P. 26(g)(1), and served upon all other 
parties. Disclosures shall not be filed with the court unless 
requested by the court or necessary for consideration of a 
particular issue.  

(5) 

 Methods to Discover Additional Matters. Parties may 
obtain discovery by one or more of the following methods: 
depositions upon oral examination or written questions; 
written interrogatories; production of documents or things 
or permission to enter upon land or other property, 
pursuant to C.R.C.P. 34; physical and mental 
examinations; and requests for admission. Discovery at a 
place within a country having a treaty with the United 
States applicable to the discovery must be conducted by 
methods authorized by the treaty except that, if the court 
determines that those methods are inadequate or 
inequitable, it may authorize other discovery methods not 
prohibited by the treaty.  

(b) 

 Discovery Scope and Limits. Unless otherwise 
limitedmodified by order of the court in accordance with 
these rules, the scope of discovery is as follows:  



 

 

(1) 

 In General. Subject to the limitations and considerations 
contained in subsection (b)(2) of this Rule, parties may 
obtain discovery regarding any matter, not privileged, that 
is relevant to the claim or defense of any party, including 
the existence, description, nature, custody, condition and 
location of any books, documents, or other tangible things 
and the identity and location of persons having knowledge 
of any discoverable matter. For good cause, the court may 
order discovery of any matter relevant to the subject 
matter involved in the action. Relevant information need 
not be admissible at the trial if the discovery appears 
reasonably calculated to lead to the discovery of 
admissible evidence.  and proportional to the needs of the 
case, considering the importance of the issues at stake in 
the action, the amount in controversy, the parties' relative 
access to relevant information, the parties' resources, the 
importance of the discovery in resolving the issues, and 
whether the burden or expense of the proposed discovery 
outweighs its likely benefit. Information within the scope 
of discovery need not be admissible in evidence to be 
discoverable. 

(2) 

 Limitations. Except upon order for good cause shown 
and subject to the proportionality factors in subsection 
(b)(1) of this Rule, discovery shall be limited as follows:  

(A) 

 A party may take one deposition of each adverse party 
and of two other persons, exclusive of persons expected to 
give expert testimony disclosed pursuant to subsection 
26(a)(2). The scope and manner of proceeding by way of 
deposition and the use thereof shall otherwise be governed 
by C.R.C.P. Rules 26,  28,  29,  30,  31,  32 and  45.  

(B) 

 A party may serve on each adverse party 30 written 
interrogatories, each of which shall consist of a single 
question. The scope and manner of proceeding by means 
of written interrogatories and the use thereof shall 
otherwise be governed by C.R.C.P. Rules 26 and  33.  

(C) 

 A party may obtain a physical or mental examination 
(including blood group) of a party or of a person in the 
custody or under the legal control of a party pursuant to 
C.R.C.P. 35.  

(D) 

 A party may serve each adverse party requests for 
production of documents or tangible things or for entry, 
inspection or testing of land or property pursuant to 
C.R.C.P. 34, except such requests for production shall be 
limited to 20 in number, each of which shall consist of a 

single request.  

(E) 

 A party may serve on each adverse party 20 requests for 
admission, each of which shall consist of a single request. 
A party may also serve requests for admission of the 
genuineness of up to 50 separate documents that the party 
intends to offer into evidence at trial. The scope and 
manner of proceeding by means of requests for admission 
and the use thereof shall otherwise be governed by 
C.R.C.P. 36.  

(F) 

 In determining good cause to modify the limitations of 
this subsection (b)(2), the court shall consider the 
following:  

(i)I) 

 Whetherwhether the discovery sought is unreasonably 
cumulative or duplicative, or is obtainable from some 
other source that is more convenient, less burdensome, or 
less expensive;  

(ii)II) 

 Whetherwhether the party seeking discovery has had 
ample opportunity by disclosure or discovery in the action 
to obtain the information sought;  

(iii)III) 

 Whether the burden or expense of the proposed discovery 
outweighs its likely benefit, taking into account the needs 
of the case, the amount in controversy, the parties' 
resources, the importance of the issues in the litigation, 
and the importance of the proposed discovery in resolving 
the issues; and whether the proposed discovery is outside 
the scope permitted by C.R.C.P. 26(b)(1); and  

(iv)IV) 

 Whetherwhether because of the number of parties and 
their alignment with respect to the underlying claims and 
defenses, the proposed discovery is reasonable.  

 [Subsections (E)(i)-(iv) are moved to new paragraph (F).]  

(3) 

 Trial Preparation: Materials. Subject to the provisions 

of subsection (b)(4) of this Rule, a party may obtain 

discovery of documents and tangible things otherwise 

discoverable under subsection (b)(1) of this Rule and 

prepared in anticipation of litigation or for trial by or for 

another party or by or for that other party's representative 

(including the party's attorney, consultant, surety, 

indemnitor, insurer, or agent) only upon a showing that the 



 

 

party seeking discovery has substantial need of the 

materials in the preparation of the case and is unable 

without undue hardship to obtain the substantial 

equivalent of the materials by other means. In ordering 

discovery of such materials when the required showing 

has been made, the court shall protect against disclosure of 

the mental impressions, conclusions, opinions, or legal 

theories of an attorney or other representative of a party 

concerning the litigation.  

 A party may obtain without the required showing a 

statement concerning the action or its subject matter 

previously made by that party. Upon request, a person not 

a party may obtain without the required showing a 

statement concerning the action or its subject matter 

previously made by that person. If the request is refused, 

the person may move for a court order. The provisions of 

C.R.C.P. 37(a)(4) apply to the award of expenses incurred 

in relation to the motion. For purposes of this paragraph, a 

statement previously made is:  

(A) 

 Aa written statement signed or otherwise adopted or 

approved by the person making it, or  

(B) 

 a stenographic, mechanical, electrical, or other recording, 

or a transcription thereof, which is a substantially verbatim 

recital of an oral statement by the person making it and 

contemporaneously recorded.  

(4) 

 Trial Preparation: Experts. 

(A) 

 A party may depose any person who has been identified 

as an expert disclosed pursuant to subsection 

26(a)(2)(B)(I) of this Rule whose opinions may be 

presented at trial. Each deposition shall not exceed 6 

hours. On the application of any party, the court may 

decrease or increase the time permitted after considering 

the proportionality criteria in subsection (b)(1) of this 

Rule. Except to the extent otherwise stipulated by the 

parties or ordered by the court, no discovery, including 

depositions, concerning either the identity or the opinion 

of experts shall be conducted until after the disclosures 

required by subsection (a)(2) of this Rule.  

(B) 

 A party may, through interrogatories or by deposition, 

discover facts known or opinions held by an expert who 

has been retained or specially employed by another party 

in anticipation of litigation or preparation for trial, and 

who is not expected to be called as a witness at trial only as 

provided by C.R.C.P. 35(b) or upon a showing of 

exceptional circumstances under which it is impracticable 

for the party seeking discovery to obtain facts or opinions 

on the same subject by other means.  

(C) 

 Unless manifest injustice would result, (i) the court shall 

require that the party seeking discovery pay the expert a 

reasonable fee for time spent in responding to discovery 

under this subsection (b)(4); and (ii) with respect to 

discovery obtained pursuant to subsection (b)(4)(B) of this 

Rule, the court shall require the party seeking discovery to 

pay the other party a fair portion of the fees and expenses 

reasonably incurred by the latter party in obtaining facts 

and opinions from the expert.  

(D) 

 (D) Rule 26(b)(3) protects from disclosure and discovery 

drafts of any report or disclosure required under Rule 

26(a)(2), regardless of the form in which the draft is 

recorded, and protects communications between the 

party's attorney and any witness disclosed under Rule 

26(a)(2)(B), regardless of the form of the communications, 

except to the extent that the communications:  

(I) relate to the compensation for the expert's study, 

preparation, or testimony;  

(II) identify facts or data that the party's attorney provided 

and which the expert considered in forming the opinions to 

be expressed; or  

(III) identify the assumptions that the party's attorney 

provided and that the expert relied on in forming opinions 

to be expressed.  

(5)(A) 

 Claims of Privilege or Protection of Trial Preparation 

Materials. When a party withholds information required 

to be disclosed or provided in discovery by claiming that it 

is privileged or subject to protection as trial preparation 

material, the party shall make the claim expressly and shall 

describe the nature of the documents, communications, or 

things not produced or disclosed in a manner that, without 

revealing information itself privileged or protected, will 

enable other parties to assess the applicability of the 



 

 

privilege or protection.  

 [This subsection has been moved from section (a)(6) and 

amended.]  

(B) 

 If information produced in disclosures or discovery is 

subject to a claim of privilege or of protection as 

trial-preparation material, the party making the claim may 

notify any party that received the information of the claim 

and the basis for it. After being notified, a party must not 

review, use or disclose the information until the claim is 

resolved; must take reasonable steps to retrieve the 

information if the party disclosed it before being notified; 

and shall give notice to the party making the claim within 

14 days if it contests the claim. If the claim is not contested 

within the 14-day period, or is timely contested but 

resolved in favor of the party claiming privilege or 

protection of trial-preparation material, the receiving party 

must also promptly return, sequester, or destroy the 

specified information and any copies that the receiving 

party has. If the claim is contested, the party making the 

claim shall within 14 days after receiving such notice 

present the information to the court under seal for a 

determination of the claim within 14 days after receiving 

such notice, or the claim is waived. The producing party 

must preserve the information until the claim is resolved, 

and bears the burden of proving the basis of the claim and 

that the claim was not waived. All notices under this 

ruleRule shall be in writing.  

(c) 

 Protective Orders. Upon motion by a party or by the 

person from whom disclosure is due or discovery is 

sought, accompanied by a certificate that the movant has 

in good faith conferred or attempted to confer with other 

affected parties in an effort to resolve the dispute without 

court action, and for good cause shown, the court may 

make any order which justice requires to protect a party or 

person from annoyance, embarrassment, oppression, or 

undue burden or expense, including one or more of the 

following:  

(1) 

 that the disclosure or discovery not be had;  

(2) 

 that the disclosure or discovery may be had only on 

specified terms and conditions, including a designation of 

the time or place or the allocation of expenses;  

(3) 

 that the discovery may be had only by a method of 

discovery other than that selected by the party seeking 

discovery;  

(4) 

 that certain matters not be inquired into, or that the scope 

of the disclosure or discovery be limited to certain matters;  

(5) 

 that discovery be conducted with no one present except 

persons designated by the court;  

(6) 

 that a deposition, after being sealed, be opened only by 

order of the court;  

(7) 

 that a trade secret or other confidential research, 

development, or commercial information not be revealed 

or be revealed only in a designated way; and  

(8) 

 that the parties simultaneously file specified documents 

or information enclosed in sealed envelopes to be opened 

as directed by the court.  

 If the motion for a protective order is denied in whole or 

in part, the court may, on such terms and conditions as are 

just, order that any party or other person provide or permit 

discovery. The provisions of C.R.C.P. 37(a)(4) apply to 

the award of expenses incurred in relation to the motion.  

(d) 

 Timing and Sequence of Discovery. Except when 

authorized by these Rules, by order, or by agreement of the 

parties, a party may not seek discovery from any source 

before submissionservice of the proposed Case 

Management Order pursuant to C.R.C.P. 16.16(b)(18). 

Any discovery conducted prior to issuance of the Case 

Management Order shall not exceed the limitations 

established by C.R.C.P. 26(b)(2). Unless the parties 

stipulate or the court upon motion, for the convenience of 

parties and witnesses and in the interests of justice, orders 

otherwise, methods of discovery may be used in any 

sequence, and the fact that a party is conducting discovery, 

whether by deposition or otherwise, shall not operate to 

delay any other party's discovery.  



 

 

(e) 

 Supplementation of Disclosures and, Responses, and 

Expert Reports and Statements. A party is under a duty 

to supplement its disclosures under section (a) of this Rule 

when the party learns that in some material respect the 

information disclosed is incomplete or incorrect in some 

material respect and if the additional or corrective 

information has not otherwise been made known to the 

other parties during the disclosure or discovery process, 

including information relating to anticipated rebuttal but 

not including information to be used solely for 

impeachment of a witness. A party is under a duty to 

amend a prior response to an interrogatory, request for 

production or request for admission when the party learns 

that the prior response is in some material respect 

incomplete or incorrect and if the additional or corrective 

information has not otherwise been made known to the 

other parties during the discovery process. With respect to 

experts, the duty to supplement or correct extends both to 

information contained in the expert's report or 

summarystatement disclosed pursuant to section (b) of this 

Rule and to information provided through any deposition 

of or interrogatory responses by the expert. If a party 

intends to offer expert testimony on direct examination 

that has not been disclosed pursuant to section (a)(2)(B) of 

this Rule on the basis that the expert provided the 

information through a deposition, the report or statement 

previously provided shall be supplemented to include a 

specific description of the deposition testimony relied on. 

Nothing in this section requires the court to permit an 

expert to testify as to opinions other than those disclosed in 

detail in the initial expert report or statement except that if 

the opinions and bases and reasons therefor are disclosed 

during the deposition of the expert by the adverse party, 

the court must permit the testimony at trial unless the court 

finds that the opposing party has been unfairly prejudiced 

by the failure to make disclosure in the initial expert 

report. Supplementation shall be performed in a timely 

manner.  

(f) 

 [No Colorado Rule -- See C.R.C.P. 16.]  

(g) 

 Signing of Disclosures, Discovery Requests, 

Responses, and Objections. 

(1) 

 Every disclosure made pursuant to subsections (a)(1) or 

(a)(2) of this Rule shall be signed by at least one attorney 

of record in the attorney's individual name. An 

unrepresented party shall sign the disclosure and state the 

party's address. The signature of the attorney or party 

constitutes a certification that to the best of the signer's 

knowledge, information, and belief, formed after a 

reasonable inquiry, the disclosure is complete and correct 

as of the time it is made.  

(2) 

 Every discovery request, or response, or objection made 

by a party represented by an attorney shall be signed by at 

least one attorney of record in the attorney's individual 

name. An unrepresented party shall sign the request, 

response, or objection and state the party's address. The 

signature of the attorney or party constitutes a certification 

that to the best of the signer's knowledge, information and 

belief, formed after a reasonable inquiry, the request, 

response or objection is:  

(A) 

 Consistent with these rules and warranted by existing law 

or a good faith argument for the extension, modification, 

or reversal of existing law;  

(B) 

 Not interposed for any improper purpose, such as to 

harass or to cause unnecessary delay or needless increase 

in the cost of litigation; and  

(C) 

 Not unreasonable or unduly burdensome or expensive, 

given the needs of the case, the discovery already had in 

the case, the amount in controversy, and the importance of 

the issues at stake in the litigation.  

 If a request, response or objection is not signed, it shall be 

stricken unless it is signed promptly after the omission is 

called to the attention of the party making the request, 

response or objection, and a party shall not be obligated to 

take any action with respect to it until it is signed.  

(3) 

 If without substantial justification a certification is made 

in violation of this rule, the court, upon motion or upon its 

own initiative, may impose upon the person who made the 

certification, the party on whose behalf the disclosure, 

request, response or objection is made, or both, an 

appropriate sanction, which may include an order to pay 



 

 

the amount of the reasonable expenses incurred because of 

the violation, including reasonable attorney fees.  

History. Entire rule repealed April 14, 1994, effective 

January 1, 1995; entire rule adopted April 14, 1994, 

effective January 1, 1995, for all cases filed on or after that 

date; committee comment approved June 10, 1994; (f) 

corrected and effective January 9, 1995; (g)(2) and (g)(3) 

amended and adopted October 30, 1997, effective January 

1, 1998; entire rule and committee comment amended and 

adopted May 24, 2001, effective July 1, 2001; (b)(1) and 

committee comment amended and adopted November 15, 

2001, effective January 1, 2002; (a)(4) amended and 

adopted October 20, 2005, effective January 1, 2006; 

(a)(1) last paragraph, (2)(C)(I), (2)(C)(II), and (2)(C)(III) 

amended and adopted December 14, 2011, effective 

January 1, 2012, for all cases pending on or filed on or 

after January 1, 2012, pursuant to C.R.C.P. 1(b); (b)(5)(B) 

added effective September 18, 2014.2014; (a), (b), (c), 

(d),and (e) amended and adopted May 28, 2015, effective 

July 1, 2015 for cases filed on or after July 1, 2015. 

Note: 

COMMENTS 

1995  

 COMMITTEE COMMENT SCOPE 

[1] Because of its timing and interrelationship with 

C.R.C.P.  1 6, C.R.C.P. 26 does not apply to domestic 

relations, mental health, water law, forcible entry and 

detainer, C.R.C.P. 120, or other expedited proceedings. 

However, the Court in those proceedings may use 

C.R.C.P. 26 and C.R.C.P. 16 to the extent helpful to the 

case. In most instances, only the timing will need to be 

modified. 

COLORADO DIFFERENCES 

[2] Revised C.R.C.P. 26 is patterned largely after 

Fed.R.Civ.P. 26 as amended in 1993 and 2000 and uses 

substantially the same numbering. There are differences, 

however. The differences are to fit disclosure/discovery 

requirements of Colorado's case/trial management system 

set forth in C.R.C.P. 16, which is very different from its 

Federal Rule counterpart. The interrelationship between 

C.R.C.P. 26 and C.R.C.P. 16 is described in the 

Committee Comment to C.R.C.P. 16.  

[3] The Colorado differences from the Fed.R.Civ.P. are: 

(1) timing and scope of mandatory automatic disclosures 

is different (C.R.C.P. 16(b)); (2) the two types of experts 

in the Federal Rule are clarified by the State Rule 

(C.R.C.P. 26(a)(2)(B)), and disclosure of expert opinions 

is made at a more realistic time in the proceedings 

(C.R.C.P. 26(a)(2)(C)); (3) sequenced disclosure of expert 

opinions is prescribed in C.R.C.P. 26(a)(2)(C) to avoid 

proliferation of experts and related expenses; (4) the 

parties may use a summary of an expert's testimony in lieu 

of a report prepared by the expert to reduce expenses 

(C.R.C.P. 26(a)(2)(B)); (5) claiming privilege/protection 

of work product (C.R.C.P. 26(b)(5)) and 

supplementation/correction provisions (C.R.C.P. 26(e)) 

are relocated in the State Rules to clarify that they apply to 

both disclosures and discovery; (6) a Motion for Protective 

Order stays a deposition under the State Rules (C.R.C.P. 

121 § 1-12) but not the Federal Rule (Fed.R.Civ.P. 26(c)); 

(7) presumptive limitations on discovery as contemplated 

by C.R.C.P. 16(b)(1)(VI) are built into the rule (see 

C.R.C.P. 26(b)(2)); (8) counsel must certify that they have 

informed their clients of the expense of the discovery they 

schedule (C.R.C.P. 16(b)(1)(IV)); (9) the parties cannot 

stipulate out of the C.R.C.P. 26(b)(2) presumptive 

discovery limitations (C.R.C.P. 29); and (10) pretrial 

endorsements governed by Fed.R.Civ.P. 26(a)(3) are part 

of Colorado's trial management system established by 

C.R.C.P. 16(c) and C.R.C.P. 16(d).  

[4] As with the Federal Rule, the extent of disclosure is 

dependent upon the specificity of disputed facts in the 

opposing party's pleading (facilitated by the requirement 

in C.R.C.P. 16(b) that lead counsel confer about the nature 

and basis of the claims and defenses before making the 

required disclosures). If a party expects full disclosure, 

that party needs to set forth the nature of the claim or 

defense with reasonable specificity. Specificity is not 

inconsistent with the requirement in C.R.C.P. 8 for a 

"short, plain statement" of a party's claims or defenses. 

Obviously, to the extent there is disclosure, discovery is 

unnecessary. Discovery is limited under this system. 

FEDERAL COMMITTEE NOTES 

[5] Federal "Committee Notes" to the December 1, 1993 

and December 1, 2000 amendments of Fed.R.Civ.P. 26 are 

incorporated by reference and where applicable should be 

used for interpretive guidance.  

[6] The most dramatic change in C.R.C.P. 26 is the 

addition of a disclosure system. Parties are required to 

disclose specified information without awaiting a 

discovery demand. Such disclosure is, however, tied to the 

nature and basis of the claims and defenses of the case as 

set forth in the parties' pleadings facilitated by the 



 

 

requirement that lead counsel confer about such matters 

before making the required disclosures.  

[7] Subparagraphs (a)(1)(A) and (a)(1)(B) of C.R.C.P. 26 

require disclosure of persons, documents and things likely 

to provide discoverable information relative to disputed 

facts alleged with particularity in the pleadings. Disclosure 

relates to disputed facts, not admitted facts. The reference 

to particularity in the pleadings (coupled with the 

requirement that lead counsel confer) responds to the 

concern that notice pleading suggests a scope of disclosure 

out of proportion to any real need or use. To the contrary, 

the greater the specificity and clarity of the pleadings 

facilitated by communication through the C.R.C.P. 16(b) 

conference, the more complete and focused should be the 

listing of witnesses, documents, and things so that the 

parties can tailor the scope of disclosure to the actual needs 

of the case.  

[8] It should also be noted that two types of experts are 

contemplated by Fed.R.Civ.P. and C.R.C.P. 26(a)(2). The 

experts contemplated in subsection (a)(2)(B)(II) are 

persons such as treating physicians, police officers, or 

others who may testify as expert witnesses and whose 

opinions are formed as a part of their occupational duties 

(except when the person is an employee of the party 

calling the witness). This more limited disclosure has been 

incorporated into the State Rule because it was deemed 

inappropriate and unduly burdensome to require all of the 

information required by C.R.C.P. 26(a)(2)(B)(I) for 

C.R.C.P. 26(a)(2)(B)(II) type experts. 

2002 

2001 COLORADO CHANGES 

[9] The change to C.R.C.P. 26(a)(2)(C)(II) effective July 

1, 2001, is intended to prevent a plaintiff, who may have 

had a year or more to prepare his or her case, from filing an 

expert report early in the case in order to force a defendant 

to prepare a virtually immediate response. That change 

clarifies that the defendant's expert report will not be due 

until 90 days prior to trial.  

[10] The change to C.R.C.P. 26(b)(2)(A) effective July 1, 

2001 was made to clarify that the number of depositions 

limitation does not apply to persons expected to give 

expert testimony disclosed pursuant to subsection 

26(a)(2).  

[11] The special and limited form of request for admission 

in C.R.C.P. 26(b)(2)(E) effective July 1, 2001, allows a 

party to seek admissions as to authenticity of documents to 

be offered at trial without having to wait until preparation 

of the Trial Management Order to discover whether the 

opponent challenges the foundation of certain documents. 

Thus, a party can be prepared to call witnesses to 

authenticate documents if the other party refuses to admit 

their authenticity.  

[12] The amendment of C.R.C.P. 26(b)(1) effective 

January 1, 2002 is patterned after the December, 2000 

amendment of the corresponding Federal rule. The 

amendment should not prevent a party from conducting 

discovery to seek impeachment evidence or evidence 

concerning prior acts.  

2015  

[13] Rule 26 sets the basis for discovery of information by: 

(1) defining the scope of discovery (26(b)(1)); (2) 

requiring certain initial disclosures prior to discovery 

(26(a)(1)); (3) placing presumptive limits on the types of 

permitted discovery (26(b)(2)); and (4) describing expert 

disclosure and discovery (26(a)(2) and 26(b)(4)). 

 [14] Scope of discovery.  

Perhaps the most significant 2015 amendments are in Rule 

26(b)(1). This language is taken directly from the 

proposed Fed. R. Civ. P. 26(b)(1). (For a more complete 

statement of the changes and their rationales, one can read 

the extensive commentary proposed for the Federal Rule.) 

First, the slightly reworded concept of proportionality is 

moved from its former hiding place in C.R.C.P. 

26(b)(2)(F)(iii) into the very definition of what 

information is discoverable. Second, discovery is limited 

to matters relevant to the specific claims or defenses of any 

party and is no longer permitted simply because it is 

relevant to the "subject matter involved in the action." 

Third, it is made clear that while evidence need not be 

admissible to be discoverable, this does not permit 

broadening the basic scope of discovery. In short, the 

concept is to allow discovery of what a party/lawyer needs 

to prove its case, but not what a party/lawyer wants to 

know about the subject of a case. 

 [15] Proportionality analysis.  

C.R.C.P. 26(b)(1) requires courts to apply the principle of 

proportionality in determining the extent of discovery that 

will be permitted. The Rule lists a number of 

non-exclusive factors that should be considered. Not every 

factor will apply in every case. The nature of the particular 

case may make some factors predominant and other 

factors insignificant. For example, the amount in 



 

 

controversy may not be an important consideration when 

fundamental or constitutional rights are implicated, or 

where the public interest demands a resolution of the issue, 

irrespective of the economic consequences. In certain 

types of litigation, such as employment or professional 

liability cases, the parties' relative access to relevant 

information may be the most important factor. These 

examples show that the factors cannot be applied as a 

mathematical formula. Rather, trial judges have and must 

exercise discretion, on a case-by-case basis, to effectuate 

the purposes of these rules, and, in particular, abide by the 

overarching command that the rules "shall be liberally 

construed, administered, and employed by the court and 

the parties to secure the just, speedy, and inexpensive 

determination of every action." C.R.C.P. 1. 

 [16] Limitations on discovery. 

 The presumptive limitations on discovery in Rule 

26(b)(2)- e.g., a deposition of an adverse party and two 

other persons, only 30 interrogatories, etc.-have not been 

changed from the prior rule. They may, however, be 

reduced or increased by stipulation of the parties with 

court approval, consistent with the requirement of 

proportionality.  

[17] Initial disclosures.  

Amendments to Rule 26(a)(1) concerning initial 

disclosures are not as significant as those to Rule 26(b)(1). 

Nonetheless, it is intended that disclosures should be quite 

complete and that, therefore, further discovery should not 

be as necessary as it has been historically. In this regard, 

the amendment to section (a)(1) adds to the requirement of 

disclosing four categories of information and that the 

disclosure include information "whether or not 

supportive" of the disclosing party's case. This should not 

be a significant change from prior practice. In 2000, Fed. 

R. Civ. P. 26(a)(1) was changed to narrow the initial 

disclosure requirements to information a party might use 

to support its position. The Colorado Supreme Court has 

not adopted that limitation, and continues to require 

identification of persons and documents that are relevant 

to disputed facts alleged with particularity in the 

pleadings. Thus, it was intended that disclosures were to 

include matter that might be harmful as well as supportive. 

(Limiting disclosure to supportive information likely 

would only encourage initial interrogatories and document 

requests that would require disclosure of harmful 

information.) 

Changes to subsections (A) (persons with information) 

and (B) (documents) of Rule 26(a)(1) require information 

related to claims for relief and defenses (consistent with 

the scope of discovery in Rule 26(b)(1)). Also the 

identification of persons with relevant information calls 

for a "brief description of the specific information that 

each individual is known or believed to possess." Under 

the prior rule, disclosures of persons with discoverable 

information identifying "the subjects of information" 

tended to identify numerous persons with the 

identification of "X is expected to have information about 

and may testify relating to the facts of this case." The 

change is designed to avoid that practice and obtain some 

better idea of which witnesses might actually have 

genuinely significant information.  

[18] Expert disclosures.  

Retained experts must sign written reports much as before 

except with more disclosure of their fees. The option of 

submitting a "summary" of expert opinions is eliminated. 

Their testimony is limited to what is disclosed in detail in 

their report. Rule 26(a)(2)(B)(I).  

"Other" (non-retained) experts must make disclosures that 

are less detailed. Many times a lawyer has no control over 

a non-retained expert, such as a treating physician or 

police officer, and thus the option of a "statement" must be 

preserved with respect to this type of expert, which, if 

necessary, may be prepared by the lawyers. In either event, 

the expert testimony is to be limited to what is disclosed in 

detail in the disclosure. Rule 26(a)(2)(B)(II). 

 [19] Retained or non-retained experts.  

Non-retained experts are persons whose opinions are 

formed or reasonably derived from or based on their 

occupational duties.  

[20] Expert discovery.  

The prohibition of depositions of experts was perhaps the 

most controversial aspect of CAPP. Many lawyers, 

particularly those involved in professional liability cases, 

argued that a blanket prohibition of depositions of experts 

would impair lawyers' ability to evaluate cases and thus 

frustrate settlement of cases. The 2015 amendment 

permits limited depositions of experts. Retained experts 

may be deposed for up to 6 hours, unless changed by the 

court, which must consider proportionality. Rule 

26(b)(4)(A).  

The 2015 amendment also requires that, if a deposition 

reveals additional opinions, previous expert disclosures 

must be supplemented before trial if the witness is to be 



 

 

allowed to express these new opinions at trial. Rule 26(e). 

This change addresses, and prohibits, the fairly frequent 

and abusive practice of lawyers simply saying that the 

expert report is supplemented by the "deposition." 

However, even with the required supplementation, the trial 

court is not required to allow the new opinions in 

evidence. Id.  

The 2015 amendments to Rule 26, like the current and 

proposed version of Fed. R. Civ. P. 26, emphasize the 

application of the concept of proportionality to disclosure 

and discovery, with robust disclosure followed by limited 

discovery. 

 [21] Sufficiency of disclosure of expert opinions and the 

bases therefor.  

This rule requires detailed disclosures of "all opinions to 

be expressed [by the expert] and the basis and reasons 

therefor." Such disclosures ensure that the parties know, 

well in advance of trial, the substance of all expert 

opinions that may be offered at trial. Detailed disclosures 

facilitate the trial, avoid delays, and enhance the prospect 

for settlement. At the same time, courts and parties must 

"liberally construe[ ], administer[ ] and employ[ ]" these 

rules "to secure the just, speedy, and inexpensive 

determination of every action." C.R.C.P. 1. Rule 26(a)(2) 

does not prohibit disclosures that incorporate by specific 

page reference previously disclosed records of the 

designated expert (including non-retained experts), 

provided that the designated pages set forth the opinions to 

be expressed, along with the reasons and basis therefor. 

This Rule does not require that disclosures match, 

verbatim, the testimony at trial. Reasonableness and the 

overarching goal of a fair resolution of disputes are the 

touchstones. If an expert's opinions and facts supporting 

the opinions are disclosed in a manner that gives the 

opposing party reasonable notice of the specific opinions 

and supporting facts, the purpose of the rule is 

accomplished. In the absence of substantial prejudice to 

the opposing party, this rule does not require exclusion of 

testimony merely because of technical defects in 

disclosure. 


